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1. Introduction

In recent years, China’s vast environmental problems have attracted the attention of
politicians and scholars world wide. The Chinese leadership has been adopting a
series of measures to fight pollution since the 1980s, but only during the past decade
growing concern about the environmental quality has led to substantial interventions
in the field of environmental policy. As a result, revisions of ineffective laws and
regulations on the one hand (van Rooij 2006: 69), and the introduction of new,
modern instruments for environmental protection on the other have been promoted.
One of these new approaches is the embracement of Strategic Environmental
Assessment (SEA), an instrument that aims at integrating environmental concerns
into decision-making. In contrast to project Environmental Impact Assessment (EIA),
SEA applies to higher-level decisions such as plans, programmes, and in some
countries, as well to policies and legislation (in short, referred to as PPP — plans,
programmes, and policies).

Most guidance documents and legal frameworks on SEA recommend or require the
adoption of some form of public participation in the assessment process.
Researchers state that this way, affected or interested people can contribute with
their knowledge to the planning process, help monitor the quality of the decision, and
they are more likely to accept the final decision if they are involved in the planning
(see, e.g., Arbter 2005).

Environmental public participation has been an intensely discussed subject in China
over the recent years. Government officials expect that besides a positive impact on
the enforcement of environmental policies, public participation will also help to avoid
environmental protests (Chung 2006: 138). The 2002 EIA Law, in addition to creating
new provisions for SEA, also introduced binding rules for public involvement in both
EIA and SEA. However, especially with regard to SEA, public participation seems to
remain limited (Zhu et al. 2008: 621-622, Bina 2008, Tao et al. 2007: 261). Many
authors describe both legal provisions and implementation as insufficient, yet, without
discussing in detail the problems associated with public participation practice.

Theoretical background

Since the 1970s, scientists have been examining the obstacles to the implementation
of political programmes. Problems with the implementation of environmental policies
have been attributed especially to the traditional interventionist approach of
regulatory politics. In environmental politics in China, implementation is often referred
to as a major obstacle to tackling the vast environmental problems (Heggelund 2004:
165; Jahiel 1998: 34). Public participation is a rather modern instrument supposed to
help implement environmental policies effectively. Nevertheless, provisions for public
participation can be subject to implementation research as well.

There are different concepts of what “implementation” means. The term is basically
associated with three different ideas: first, fleshing out the law with administrative
regulations and policy programmes (Chen 2002: 3, Otto 2002: 23); second, putting
the “law-in-the-books” into practice, that is, authorities apply the legal requirements to
specific situations; and third, taking enforcement measures when violations of the law
have been detected (van Rooij 2002: 151-152). In the context of this paper, the
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second meaning applies, thus “implementation” is defined as the process of
converting the content of laws and regulations into practice in specific situations.
Hence, the degree of compliance with provisions on public participation set forth in
relevant laws and regulations serves as benchmark for determining the quality of
implementation.

However, even if it is assumed that the legal provisions are implemented correctly,
there still remains the question of their actual effects. Effectiveness is the ratio of set
targets to achieved targets, that is, the degree to which set targets are achieved.
Examining the effectiveness of participation means to ask whether it is having any
impact on a decision and if it can comply with the objectives for which it is applied. In
this research, the objectives for which public participation is applied in the SEA
process serve as criteria to determine effectiveness. They are obtained from a review
of relevant literature on SEA and public participation (cf. Section 2.3). The degree of
their achievement indicates the effectiveness of public participation.

Methodology

This research is based on several case studies, expert interviews, and a review of
relevant literature. As case studies, five reports on SEA in China were analysed.
They include four reports compiled according to Chinese law for SEAs on
transportation infrastructure in three provinces and one city, and one SEA report
which was prepared by an international environmental consulting provider and which
evaluates plans on tourism development. Three telephone interviews with Chinese
and international SEA experts were conducted and one expert responded to the
interview questions in written form.

Proceeding

In the first part of this article, an overview of SEA in China and public participation is
presented. The main part consists of an analysis of public participation legislation
and its implementation and effectiveness. Finally, recommendations are given how
the process of public involvement in SEA in China could be advanced.
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2. Background: SEA and Public Participation
2.1 SEA in China

Strategic Environmental Assessments have been conducted sporadically without
statutory basis in China since the mid-nineties (Che et al. 2002). Examples include
SEA studies on Shanxi Province’s Coal and Electricity Strategy in 1997, the East
Coastal Zone Development Plan for Xiamen in 1999, the Revision of the Law of Air
Pollution Prevention and Control of the PRC in 1998, and the Great Western
Development Strategy in 2001 (Bao et al. 2004, Che et al. 2002, Vennemo et al.
2005, Zhu et al. 2008).

The reasons for the emerging interest in SEA were the inherent limitations to project
EIA, which applies too late to the decision-making process (cf. Haq 2004: 6), and the
government’s acknowledgement of SEA as an important tool for sustainable
development (Che et al. 2002: 102). According to Zhu and Ru (2008: 617), the main
driving force in the emerging SEA discussion were Chinese scholars disseminating
ideas from a meeting of the International Association of Impact Assessment in the
mid-nineties.

The SEA process in the EIA Law

In 2003, the Environmental Impact Assessment Law of the People’s Republic of
China' (hereafter, EIA Law) came into force. Besides strengthening the application of
EIA for projects, it also introduced legal provisions on SEA for the first time, so that
environmental assessment is mandatory for certain strategic actions now.
Furthermore, the EIA Law establishes binding rules for public involvement in both
EIA and SEA.

In fact, Chinese regulations do not exactly address Strategic Environmental
Assessment, but “Plan Environmental Impact Assessment”.2 Nevertheless, Plan EIA
commonly is taken as the Chinese SEA.? Originally, the EIA Law should also provide
for SEA for policies. This idea was dropped due to objections by concerned
government departments that the provisions were “vague, impractical and premature

(Stender et al. 2007: 3).

”

The requirement addresses “relevant departments of the State Council, People's
Governments at or above the level of municipalities (with districts) and their relevant
departments” to conduct SEA on plans for which they have organised the drafting
(arts. 7, 8 EIA Law). The agency responsible for the drafting of a plan can either carry
out the SEA itself or commission another institution that has according qualifications

! Environmental Impact Assessment Law of the People’s Republic of China [Zhonghua
renmin gongheguo huanjing yingxiang pingjia fa). Adopted on 28 October 2002 at the 30"
Session of the Standing Committee of the Ninth National People's Congress, effective as of 1
September 2003.

2 SEA is “zhanlie huanjing pingjia”in Chinese, but regulations address “guihua huanjing
yingxiang pingjia”, Plan EIA.

® Some authors differentiate into “PEIA” (Planning EIA) if speaking about China and SEA for
the international context (Tao et al. 2007, Bina 2008). In order not to complicate things further
here the abbreviation “SEA” is maintained, but the Technical Guidelines on Planning EIA are
called “PEIA TG” since this is the name of the document.

-5-
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to do so (CATS 2008a) — usually research institutes, university departments or a
consulting company (Bao et al. 2004: 32).

The EIA Law distinguishes basically two categories of plans, the first one simply
being called “plans” (guihua; art. 7 EIA Law), and the second one referred to as
“special plans” (zhuanxiang guihua; art. 8 EIA Law). A third category, “guidance
plans” among the special plans (zhidaoxing guihua; art. 8, s. 2 EIA Law), has to go
through the same procedure as the first category plans.*

Article 7 EIA Law specifies the first category as ‘plans concerning land use and plans
on regional, river basin and sea area construction and exploitation”, which have been
characterised as “strategic plans” (Dalal-Clayton et al. 2005: 289), “master plans”
(Bao et al. 2004: 32) or “synthetic plans” (Tao et al. 2007: 249). Relevant
departments of the State Council, People's Governments at or above the level of
municipalities (with districts) and their relevant departments organising the drafting of
such plans must in the course of drafting organise and conduct an EIA and provide
“writings” (pianzhang) or “explanations” (shuoming) on the environmental impact of
these plans. These documents should provide an assessment on the potential
environmental impact after the implementation of a plan and according
countermeasures, and must be attached to the draft plan when it is submitted to the
plan examination and approval authority.

Article 8, Sentence 1 EIA Law refers to “special plans concerning industry,
agriculture, pasturage, forestry, energy, water management, traffic, urban
construction, tourism, and exploitation of natural resources”. In contrast to the more
comprehensive plans subject to Article 7, these have been called “area plans” (Dalal-
Clayton et al. 2005: 289) or “sector plans” (Bao et al. 2004: 32). For special plans
prepared by them, relevant departments and People’s Governments must organise
and conduct an EIA before the drafts of such plans are submitted for examination
and approval. Whereas provisions for plans outlined in Article 7 are summarised very
briefly, for “special plans” additional requirements specified in Articles 10-14 EIA Law
have to be fulfilled. Together with the draft of the special plan, an Environmental
Impact Report (EIR) must be submitted to the approval authority. The EIR, like the
abovementioned writings and explanations, must present an assessment on the
potential environmental impact and corresponding countermeasures, and
additionally, it must provide an “environmental impact conclusion” (art. 10 EIA Law).
Article 11 contains a public participation requirement for special plans that may cause
environmental impacts and directly involve environmental rights and interests of the
public. Article 13 contains provisions on an expert group that shall examine the EIR
and provide a written statement prior to decision-making on the plan. In the case that
the plan approval authority does not adopt the EIR conclusion and the opinion of the
expert group, it has to explain its decision and record it for future reference (art. 14
EIA Law).

For both types of plans the EIA Law does not only call on plan drafting agencies to
conduct EIA but also obliges plan approval authorities to accept only plans with the
respective EIA documents attached (art. 7, s. 4 and art. 12, s. 2 EIA Law). Article 15

* In 2004, SEPA passed a document that lists in detail the plans covered by each category,
named “The specific scope of plans for that an Environmental Impact Report must be
prepared (on trial)” and “The specific scope of plans for that Environmental Impact writings or
explanations must be prepared (on trial)”.
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EIA Law requires for plans having a major impact on the environment to organise a
follow-up assessment after plan implementation and eventually adopt measures for
improvement.

The Technical Guidelines for Plan Environmental Impact Assessment® issued by
SEPA in 2003 (hereafter, PEIA TG) describe in detail the procedure for
environmental assessment for planning. In particular, the PEIA TG provide a figure
where the proposed SEA procedure is shown (see fig. 1). The process incorporates
the common SEA stages internationally known as screening, scoping, etc. It
generally follows the requirements established in the EIA Law, but the scope of
public participation is much broader.

Figure 1: SEA process as shown in the PEIA TG (by author, translation mainly after Tao et al.
2007). The grey boxes indicate the name which is commonly given to each stage in the
international literature (amended by author).s

[ e —
" Plan analysis Screening
|

| Investigation, analysis and evaluation of status quo [

Scoping l
Identify environmental impact and establish
environmental targets / assessment indicators

l

‘ Forecast, analyse and evaluate the environmental Public
impact of plan schemes articipation
Assessment P p o .p P
l Participation

Put forward measures to prevent or mitigate the adverse
environmental impact of plan schemes

Mitigation

Revise objectives or
plan scheme

Abandon plan

Assessment
conclusion

Adopt environmentally
sound plan scheme

Docurncmanlon Prepare the EIR, writings or explanations

.

Momtormlg Monitoring and follow-up assessment I~

® Technical Guidelines for Plan Environmental Impact Assessment (On Trial) [Guihua
huanjing yingxiang pingjia jishu daoze (shixing)]. Chinese Environmental Industry Standard
HJ/T 130 — 2003, issued by SEPA on 11 August 2003, effective as of 1 September 2003.

® With respect to this figure, the PEIA TG do not differentiate between “plans” and “special
plans”, although the procedure that applies to “plans” is much narrower than the process
shown in the figure.
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Limitations of the EIA Law’s SEA system

Like other SEA schemes, SEA in China underlies restrictions that limit the
effectiveness of the process. These can be traced back both to limitations of the legal
framework and insufficient implementation and include:

* The design of the SEA process as prescribed by Chinese legislation, which relies
strongly on the traditional assessment model for projects and supports solutions
based on prevention, mitigation and compensation (Bina 2008). SEA researchers
criticise such ElA-like approaches for SEA arguing that their capacity to integrate
environmental concerns into decision-making is very limited (Haq 2004: 15).

* The limited scope of the SEA system. Not only does it not cover SEA for policies,
it also excludes planning activities of the State Council, the People’s Congresses
at all levels, and county-level People’s Governments (Zhu et al. 2008: 621).

* The way the SEA system is timed. Researchers agree that strategic-level
assessment should begin as early as possible in the planning process so that the
results can be used in the preparation of the strategic decision and consideration
of alternatives (OECD 2006: 54, Dalal-Clayton et al. 2005: 15, Caratti et al. 2004:
80). Though, in China, as in many other countries, timing is a critical point (Bina
2008, Tao 2007: 260). As mentioned above, Article 7 EIA Law requires SEA “in
the course of drafting” of a plan, and according to Article 8 EIA Law, SEA for
“special plans” must be conducted “before the drafts of such plans are submitted
for examination and approval”. In practice, however, in both cases SEA usually
starts after completing the draft of a plan or even after plan approval (Bina 2008).
The question of timing is also essential to public involvement (cf. Section 3.3).

* Problems in implementing SEA under the EIA Law due to competition between
environmental and non-environmental agencies. Experts interviewed by Zhu and
Ru reported that as of 2005, few SEAs had been carried out for “special plans”
reviewed by non-environmental ministries and that such ministries had approved
special plans without requiring an EIR (Zhu et al. 2008: 623-624).

* A limitation mentioned in nearly all reviewed articles on SEA in China (Zhu et al.
2008, Bina 2008, Tao et al. 2007, Che et al. 2002) concerns the proposed public
participation procedure. Both legal provisions and practice are described as
insufficient.

In the following, participation and its importance in SEA are discussed before
analysing in detail the PRC’s framework for public participation in SEA.

2.2 Public Participation

The most prominent document on public participation is probably the Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters (Aarhus Convention).” The Convention establishes three
pillars that only jointly provide an effective instrument for the public to contribute to
environmental protection: access to information, public participation, and access to
justice.

7 Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters. Done at Aarhus, 25 June 1998, effective as of 30 October
2001.



CHINA-EPI-SEA Paper No. 29

The term “participation” in general means to take part in something, or to partake. In
politics, participation refers to “all kinds of voluntary action that is undertaken by
individual citizens or groups with the objective to influence or make by themselves
decisions at the distinct levels of the political system (...)” (Kaase 1994).2 In contrast
to political participation in general, public participation® means the involvement of
external players in concrete decision-making procedures. It refers to the opportunities
to get involved provided to these players by the decision-maker, no matter if these
measures are legally required or adopted voluntarily.

Stages of public participation

Public participation embraces various forms of involvement, which differ with regard
to the intensity of involving the public. Basically, three stages can be separated:
information, consultation, and what may be understood as participation in the
narrower sense, or “interactive participation” as the International Association for
Impact Assessment (IAIA) calls it (André et al. 2006), or co-decision, as it will be
called hereafter (see fig. 2).

Information is a one-way process in which the public receives information, but cannot
make any statements on the information obtained. Most people would not call this
participation because of the one-sidedness that lies in the nature of mere information
dissemination. It rather is a necessary step towards “real” participation, as the Aarhus
Convention emphasises. Information can be provided via conventional and electronic
media, meetings, posters, etc.

In contrast, consultation is a bilateral approach, a form of dialogue. In a consultation
process authorities offer information on the project or other action to the public and
then ask the public for their opinions. Thus, authorities are aware of the public’s

Figure 2: Stages of public participation (by author, after OGUT 2005: 9).

Co-decision

Workshops,
negotiation, mediation,
Consultation co-management, €tc.
Public hearings,
open-houses,
Information interviews, etc.

Media, mailing,
meetings, posters,
etc.

® Translation by author, original German quotation: ,Partizipation in der Politik bedeutet alle
Handlungen, die Biirger einzeln oder in Gruppen freiwillig mit dem Ziel vornehmen,
Entscheidungen auf den verschiedenen Ebenen des politischen Systems (...) zu beeinflussen
und/oder selbst zu treffen.”

® The Chinese term ‘gongzhong canyu” means exactly the same — gongzhong: the public;
canyu: to participate, to take part, to be involved.

-9-
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concerns and opinions, but they are not obliged to take these concerns into account
when adopting a decision (Bisset 2000: 151). Nevertheless, authorities may at least
partly adopt the gathered opinions as far as they touch aspects which have not been
considered yet, and in order to avoid protest during the implementation of the
decision. Methods of consultation are, for example, public hearings, open-houses,
interviews, etc. (André et al. 2006, Arnstein 1971). Consultation is probably the most
common way to involve the public in environmental assessment (Bisset 2000: 150).

In co-decision approaches, the third stage of public participation, the public is
considered to be a partner in decision-making (Bisset 2000: 151). Concerned and
interested citizens are allowed to take part in developing the project or co-decide in
its realisation in an interactive process. The degree of cooperation ranges from jointly
developed proposals to nearly autonomous decision-making by the involved citizens
(OGUT 2005: 9). Methods of co-decision include workshops, negotiation, mediation
and co-management (André et al. 2006).

Definition of “public participation”

In the following, a definition proposed by the IAIA is adopted, in which public
participation means the “involvement of individuals and groups that are positively or
negatively affected by, or that are interested in, a proposed project, program, plan or
policy that is subject to a decision-making process” (André et al. 2006). The term
“involvement” above shall be used in a broad meaning, including information,
consultation, and co-decision approaches.

The meaning of “the public” differs in the distinct existing legal frameworks that
address public participation. Often it is distinguished between “general” and
“concerned” public. The latter means the public affected by, or having an interest in
decision-making (cf. Aarhus Convention art. 2, no. 5), including environmental and
other interest groups (the “organised public”). Other approaches, as it is outlined in
the Chinese EIA Law, also require the consultation of authority representatives and
experts. Of course, the public “is not a homogenous body with a set of agreed
common interests and aims” (Bisset 2000: 151) but consists of individuals and
groups whose interests are often conflicting. Therefore, some authors suggest to
make use of the concept of “stakeholders”, drawing on an idea originally developed in
management. This concept defines stakeholders as all “parties who affect, or can be
affected by, a company's actions”.'® Accordingly, “public participation” as used in this
context, may refer to the involvement of everyone whose interests may be
beneficially or adversely affected by a proposal, including authorities, experts,
concerned and interested citizens, enterprises, non-governmental organisations
(NGOs) and other stakeholders. Basically, three groups are distinguished: authority
representatives, experts, and the general public including citizens, NGOs, etc.

Advantages and disadvantages of public participation

Public involvement procedures in environmental concerns offer benefits for all
stakeholders (cf. OGUT 2005: 11-12). The advantages cited most often in the
literature include the following: stimulating an exchange of knowledge; the decision is
more likely to be accepted, so that the project or other action can be implemented

1% Definition from the Internet encyclopaedia Wikipedia (2008). Other definitions focus rather
on the expectations that persons or institutions have of an enterprise (see Janicke et al. 2003:
439) or on the interest someone has in a business (see Black 1997).

-10 -
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more quickly and time and money can be saved; conflicting interests may come to an
agreement during the participation procedure, thus, less legal disputes arise."’

On the other hand, participatory approaches not only are advocated, but are also
subject to broad criticism. In a book with the explicit title “Participation: The New
Tyranny?”, several case studies find that under certain circumstances, the
participation process may turn out to be manipulative and that the assumptions made
by many advocates of participation are an oversimplification (Cooke et al. 2001). This
critique, however, applies especially to participation in development cooperation.
Public participation is also criticised with regard to more practical aspects. High costs
and poor effects of such measures may provoke the judgement that participation is
an end in itself. If important decisions have been made before participation is
launched, the contribution made by the public cannot be considered anyway. Public
involvement may fail if concerned citizens are not interested or do not want to
participate, or if decision-makers do not support the participation process. Social
inequalities can remain if the process fails in involving unprivileged groups that are
difficult to reach (OGUT 2005: 12).

Different participation approaches have different advantages and disadvantages, and
in some cases participation may be successful, in others it may lead to disappointing
results. The importance of public participation in Strategic Environmental
Assessment is discussed in the next section.

2.3 Public Participation in SEA

According to the IAIA, a good-quality SEA is a process that must meet several
performance criteria. Among other things, it must be participative (IAIA 2002). Public
participation, at least in theory, is an important part of most SEA systems proposed in
the literature or established in legislation. Being itself a key principle of sustainable
development (Therivel 2004: 71), it supports SEA in aspiring sustainability.

Rationale for involving the public in SEA

From a review of various documents on SEA and on public participation in
environmental assessment, five main objectives for the application of participation to
the SEA process have been extracted: make use of the specific knowledge of the
public; contribution to quality control and a more sustainable decision; greater
acceptance of the decision; enhance knowledge and awareness; and foster
democracy and legitimacy.'

Make use of the specific knowledge of the public

The public can help the agency conducting the SEA to gather information about the
area to which the PPP will apply, for example, about social and environmental
conditions and the relation the citizens have with their environment. Consulting
opinions from residents is also necessary to develop compensation measures for
impacts that cannot be mitigated (André et al. 2006). Besides the general public,

" See also objectives for public participation in SEA in the next Section and Bina (2008a).
1._2 The reviewed texts include: André et al. (2006), Arbter (2005: 2), Kravchenko (2003: 6),
OGUT (2005: 11-12), Sinclair et al. (1995: 220), Smith (2003: 35), and Therivel (2004: 71).

11 -
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experts and also authority representatives can contribute valuable external
knowledge.

Contribution to quality control and a more sustainable decision

Furthermore, it is often stated that participation makes the decision-making process
more transparent and thus, is an effective measure to ensure quality control (Arbter
2005: 2, Kravchenko 2003: 6). If the public can contribute with its knowledge to the
process, the decision itself is expected to be more sustainable, environmentally
sound (Kravchenko 2003: 6), and of higher quality in general (Smith 2003: 33).
Accordingly, corrections carried out at a later date are less likely to become
necessary (OGUT 2005: 11).

Greater acceptance of the decision

In some cases, conflicts between stakeholder groups can be resolved in participation
procedures prior to decision-making (Therivel 2004: 71). If the public is involved in
the decision-making process, the decision is more likely to be supported in its
implementation (Kravchenko 2003, Smith 2003: 35). Greater acceptance leads to
timely implementation so that time and money can be saved. Additionally, the
contribution of external expert knowledge can put the decision on an independent
scientific basis that may strengthen the confidence of concerned citizens.

Enhance knowledge and awareness

In the course of informing the stakeholders about the planned intervention and
discussing its consequences with them, mutual learning processes can take place.
This refers especially to the general public, whose knowledge, understanding, and
awareness in environmental affairs can be improved. Also, the involved agencies
improve their knowledge of the needs and ideas of citizens (OGUT 2005: 11).

Foster democracy and legitimacy

Finally, participatory approaches are often associated with improved democratic
backing of decisions. Communities should have a voice in decisions they are affected
by in order to improve the legitimacy and democracy of decision-making (Therivel
2004: 71). In SEA, it is less likely that people are directly affected by a decision
compared to project EIA. However, public involvement also includes interest groups
that give a voice to more general concerns existent in society. Bina (2008) argues
that uncertainty is intrinsic to strategic decisions and therefore, a solution cannot
exclusively rely on data but requires dialogue and communication. Accordingly, in
SEA information in the form of data and a “discussion about the objectives and
values at stake” need to be combined to ensure legitimacy (Bina 2008). In the long
run, measures for public involvement in decision-making can also contribute to
greater acceptance towards information disclosure and cooperation with non-state
stakeholders, and therefore, solidify democracy.

Experience in public participation in SEA so far

Experience with public involvement in SEA has been limited to date. A paper from an
international workshop on public participation in strategic decision-making held in
early 2008 presents positive examples where extensive public involvement has

'3 Workshop of the Working Group of the parties to the Aarhus Convention, see UNECE
(2008).

-12-



CHINA-EPI-SEA Paper No. 29

been applied to SEA, as well as examples in which public involvement encountered
many problems (UNECE 2008: 5). In a recent issue of a German journal on
environmental assessment, various shortcomings in the practice of public
involvement in planning processes in Germany are described (cf. Meunier 2008).

Generally, difficulties with public involvement are more likely to arise in SEA than in
project EIA. Many people feel highly motivated to participate when it comes to
concrete construction projects that produce changes in the quality of their
environment. In strategic planning, in contrast, it is more difficult to involve the
various groups that make up “the public”. Especially, the general public apart from
experts and organisations may not be interested in abstract planning proposals that
require specialist knowledge (Arbter 2005: 3, Calliess 2006: 42). This can result in a
very limited and unrepresentative group of people involved in SEA participation
(Therivel 2004: 72).

In the next part of this paper, the legal provisions for public participation in SEA in
China, as well as the current practice in this realm are analysed.

-13-
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3. Legal Requirements and Practice of Public
Participation in SEA in China

3.1 Legal requirements

The most important law regarding public participation in Strategic Environmental
Assessment is the 2002 Environmental Impact Assessment Law (EIA Law)."
Additional provisions can be found two documents issued by the former State
Environmental Protection Administration (SEPA):'® the 2003 Technical Guidelines on
Plan Environmental Impact Assessment (On Trial) (hereafter, PEIA TG)'® and in the
Provisional Measures for Public Participation in Environmental Impact Assessment of
2006 (SEPA Measures)."”

The EIA Law

In October 2002, the Standing Committee of the National People’s Congress
promulgated the Environmental Impact Assessment Law of the People’s Republic of
China, which became effective on 1 September 2003. According to Moorman and
Zhang (2007), the EIA Law “marked a watershed moment” for public involvement in
EIA in China because for the first time it became a mandatory part of the EIA
process.

Provisions for public participation in SEA are established in Articles 5 and 11. In
Article 5 it says, “The State encourages related units, experts and the public to
participate in Environmental Impact Assessment in appropriate ways.” This provision
is framed in very general terms, “encouraging” (guli) its addressees instead of
imposing legal obligations on anyone. This can be understood as a political
statement rather than a legal tool.

According to Article 11, the opinions of related units, experts and the public must be
consulted only for “special plans” (zhuanxiang guihua) that “may possibly cause
adverse environmental impacts and directly involve environmental rights and
interests of the public”. For plans outlined in Article 7 EIA Law (guihua) and
“guidance plans” (zhidaoxing guihua, art. 8 s. 3 EIA Law) amongst the special plans,
no measures for public involvement are required. Furthermore, Article 11, Sentence 2
excludes “cases in which secrecy is required by State regulations”.

The law provides for “related units, experts and the public” (youguan danwei,
zhuanjia he gongzhong) to give their opinions on the draft EIR. The term “units”

' Environmental Impact Assessment Law of the People’s Republic of China [Zhonghua
renmin gongheguo huanjing yingxiang pingjia fa). Adopted on 28 October 2002 at the 30"
Session of the Standing Committee of the Ninth National People's Congress, effective as of 1
September 2003.

"> In March 2008, SEPA was replaced by the Ministry of Environmental Protection (MEP).

'® Technical Guidelines for Plan Environmental Impact Assessment (On Trial) [Guihua
huanjing yingxiang pingjia jishu daoze (shixing)]. Chinese Environmental Industry Standard
HJ/T 130 — 2003, issued by SEPA on 11 August 2003, effective as of 1 September 2003.

' Provisional Measures for Public Participation in Environmental Impact Assessment
[Huanjing yingxiang pingjia gongzhong canyu zanxing banfa). Document no. 2006 (28) issued
by the State Environmental Protection Administration on 14 February 2006, effective as of 18
March 2006.
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(danwei) refers to a distinctive feature of the Chinese society, today meaning the
public institution someone belongs to, such as a company, administrative department
or educational establishment (Heberer et al. 2008: 18). In this context, “related units”
primarily addresses authorities whose domain might be concerned by the planning
proposal. Experts are those university or other scholars who have special knowledge
relevant for the subject of planning or the ecological and other effects it is likely to
produce. The meaning of “the public”, however, is not so obvious. Since the law does
not further specify the term, “the public” refers to everybody, including private
persons, NGOs and other institutions interested in the case.

With regard to the stages of participation, like it is common in SEA, the EIA Law
provides for consultation and excludes co-decision. However, it does not address the
right to information, which in theory is the first step of participation (see fig. 2). Chen
and others (2007: 62) note for project EIA that “there is no statutory requirement for
the full EIR to be made available to the public”, and the same is true for Plan EIA.
Article 11 EIA Law imposes on Special Plan drafting organs the duty to adopt
measures of “soliciting the opinions” (zhenggqiu yijian) from related units, experts, and
the public. These stakeholders must be consulted prior to submitting the draft plan to
the examination and approval authority, and they are solicited to give opinions on the
draft Environmental Impact Report. This means that consultation should take place
once in the SEA process after the plan and the EIR have been drafted (i.e., after the
assessment), and before both documents are submitted for approval. In the early
stages of the SEA, for example in scoping, public participation is not required.
Consultation, of course, implies that some information is disclosed which will be used
in the consultation procedure, in this case the draft EIR." However, it is unclear
which information, if any, will be open to the public after consultation has been
carried out.

As measures for realising consultation, Article 11 suggests evidentiary meetings
(lunzhenghui), hearings (tingzhenghui) or “other forms of soliciting opinions” (qita
xingshi zhenggqiu yijian). The choice of a certain consultation method is left to the
agency conducting the SEA. Finally, Article 11, Sentence 3 states that special plan
drafting organs shall “conscientiously consider” (renzhen kaolli) the opinions on the
EIR obtained during the consultation process and “shall attach the explanations of its
acceptance or non-acceptance of such opinions to the environmental impact report
submitted for examination.”

The Plan EIA Technical Guidelines

On 11 August 2003, SEPA approved the Technical Guidelines on Plan
Environmental Impact Assessment (On Trial), which came into force with the EIA
Law on 1 September 2003. Such technical guidelines (jishu daoze), which provide a
detailed description on the implementation of environmental laws, are neither
mentioned in the Chinese Constitution, nor in the Environmental Protection Law or
Legislation Law. Obviously, they are not mandatory, but rather provide technical
instructions for the implementation of existing regulations. When addressing
implementation gaps, it must be distinguished carefully between binding law and
guidance.

'® However, not even the full planning proposal is published for consultation (WI 2008), cf.
Section 3.2.
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Requirements on considering public opinions can be found throughout the document.
It promotes the principle of public participation, which stipulates to “encourage and
support public participation during the process of Plan EIA, and sufficiently consider
the society’s interests and viewpoints in every respect” (no. 1.3.2.4 PEIA TG).
Further on, the guidelines contain a description of each step of the SEA procedure as
shown in the attached diagram (see fig. 1) as well as measures how to realise these
steps.

Number 2.9 PEIA TG lists provisions for public participation. Among other things, it
specifies who should participate in the assessment (no. 2.9.2). Similar as the EIA
Law, the guidelines by “the public participating in the assessment” refer to “related
units, experts and the public”, but explain further that the latter term “the public”
means ‘citizens not among the experts”. This, again, can refer to everybody affected
by the plan or otherwise interested in the SEA. In addition, the PEIA TG prescribe
which factors should be taken into account when selecting the participants. For plans
with a broad impact scope and direct impact, “extensive public participation”
(guangfan de gongzhong canyu) should be applied, and in the assessment of
technically complicated plans especially high-level administrative representatives and
experts should participate (no. 2.9.2 a. PEIA TG).

The guidelines further list methods that can be adopted for public participation:
evidentiary hearings, hearings, questionnaires, mass media, announcements, or
“opinion boxes” (yijian xiang) (no. 2.9.4 PEIA TG). These methods are listed without
further comments, so it remains unclear, how, for example, mass media shall be
used as a measure for participation.

The subjects of public participation, as outlined in the guidelines, should mainly
include an environmental background survey (huanjing beijing diaocha), a calculation
of the value of environmental resources (huanjing ziyuan jiazhi gusuan), and a
discussion of mitigation measures and a possible follow-up assessment (no. 2.9.1
PEIA TG). In Number 2.9.3 PEIA TG it says, “public participation shall cover the
complete process of plan EIA”, which is reflected in the diagram on the assessment
process (fig. 1). This is a considerable extension of the scope of participation
prescribed in Article 11 EIA Law, according to which opinions shall be gathered
simply “on the Environmental Impact Report”. This may be understood as a
recommendation by SEPA to solicit opinions during the complete SEA procedure, or
at least various times at the different SEA stages such as scoping, the assessment,
and the development of mitigation measures.

Finally, the PEIA TG list requirements for the elaboration of the EIR and
environmental impact writings and explanations. Since for plans requiring writings
and explanations no public involvement measures are prescribed, these documents
are not relevant in this context. Though, for “special plans”, which require an EIR, the
report must contain a special chapter on expert consultation and public participation
(no. 3.1.2, 3.1.9 PEIA TG). This chapter should give an overview of public
participation and a summary of the obtained advice, opinions and proposals, and
explain the circumstances of the adoption (luoshi gingkuang) of such advice,
opinions and proposals. Additionally, in the implementation summary of the report
(no. 3.1.11 PEIA TG) the main findings of public participation and their handling
should be outlined.
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The SEPA Measures

The Provisional Measures on Public Participation in Environmental Impact
Assessment issued by SEPA in 2006 belong to the legally binding administrative
rules (guizhang) national departments can put forward within their sphere of
competence. Such rules must be enacted in accordance with the laws and with the
State Council’s administrative regulations, decisions and orders (art. 71 s. 1
Legislation Law). Chapter 4 of the SEPA Measures applies to public involvement in
SEA. The provisions, however, mainly repeat the requirements of the EIA Law.
Articles 33 and 34 SEPA Measures summarise the provisions set forth in the Articles
11 and 8 EIA Law. Articles 35 and 36 SEPA Measures put an additional emphasis on
the review of the consultation process on draft EIR, but do not establish new
provisions for the process of gathering opinions itself. Article 35 requires the group
examining special plan EIR (cf. art. 13 EIA Law) to investigate whether the
consultation procedure was carried out according to the law. Article 36 SEPA
Measures gives environmental authorities some influence on the review of public
involvement in the form of review recommendations (chuli jianyi